


submitted by Defendant (“Times”) on December 28, 2007, in which the Times sought disclosure
of individual review forms prepared by city council members and personal review forms
prepared by then city administrator, Michael Nagy. According to the complaint the requested
documents were destroyed, consistent with City policy and procedure, after completion of
Nagy’s personnel evaluation. The complaint goes on to allege that the documents in question
were not subject to disclosure under the Colorado Open Records Act (“CORA”) because they
constituted work product and deliberative process materials. Quoting an editorial published by
the Times on November 30, 2007, the complaint alleges that, even though the requested
documents have been destroyed, the issue is likely to arise again in May 20008, when two
appointed City officials are scheduled for personnel evaluations. The complaint sought a judicial
determination that preliminary drafts of review forms prepared by city council members for the
evaluation of appointed city officials are not subject to disclosure under CORA.

On January 22, 2008, the Times voluntarily submitted to the personal jurisdiction of this
court (the City did not cause its complaint to be served on the Times) and filed its answer and
counterclaim. The answer set forth a general denial to the allegations of the complaint and
alleged various procedural improprieties under CORA. The counterclaim sought (1) a
determination that the City improperly denied access to the performance ratings of the city
manager as contained in performance evaluations completed by each city council member; (2) a
court order directing the City to provide a sworn statement attesting to the performance ratings of
the city manager given by each council member in each of the previously destroyed evaluation
forms; and (3) an award of reasonable attorney fees and costs,

The City filed a reply to the Times’ counterclaim on February 26, 2008. On March 20,
2008, the City filed its motion to dismiss.

II. ISSUES

The City seeks voluntary dismissal of its claims, without prejudice, pursuant to C.R.C.P.
41(a)(2), contending that the issues raised in its complaint are substantially moot because (1) the
former city manager has resigned from his position with the City and (2) there are currently no
city officials who desire to hold their personnel evaluations in open city council sessions, The
Times does not object to dismissal without prejudice of the City’s claims, so long as (1) the
Times’ counterclaim remains pending for independent adjudication and (2) the City is required
to pay the Times’ attorney fees and costs as a condition of the dismissal, In short, the sole
contested issue is whether the City should be required to pay the Times’ attorney fees and costs
as a condition of distnissal.

For the reasons stated below, | CONCLUDE that the City’s Motion to Dismiss its
Petition for Declaratory Relief Without Prejudice should be GRANTED, the Times’
counterclaim should remain pending for adjudication, and the City should not be required to pay
the Times’ attorney fees and costs as a condition of the dismissal.




III. DISCUSSION

The terms and conditions of a voluntary dismissal are within the discretion of the court.
Under C.R.C.P. 41 a court may order a party to pay the opposing party’s attorney fees as a
condition of voluntary dismissal of claims if necessary to protect the defending party from
prejudice or harm.

In determining whether a dismissal without prejudice would cause harm to a defendant,
the trial court should consider:

(1) the duplicative expense of a second litigation

(2) the extent to which the current suit has progressed, including the effort and expenses
incurred by defendant in preparing for trial

(3) the adequacy of plaintiff’s explanation for the need to dismiss

(4) the plaintiff’s diligence in bringing the motion to dismiss

(5) any “undue vexatiousness” on plaintiff’s part.

Powers v. Professional Rodeo Cowboys Association, 832 P.2d 1099, 1102-1103 (Colo. App.
1992). Here, the Times does not contest the City’s showing under the second, third, and fourth
factors, as listed above. However, the Times argues that the first and fifth of those factors
supports its request for assessment of attorney fees and costs as a condition of voluntary
dismissal. I CONCLUDE that the Times has not shown harm or prejudice sufficient to warrant
reimbursement of its attorney fees and costs.

The Times first argues that it has been put to the wasteful task of performing legal work

that will not be useful in subsequent litigation of the same claim. The City argues that there is a
probability of future litigation of its claim and that the Times’ request for attorney fees and costs
is punitive in nature. 1 CONCLUDE that the legal work performed by the Times in defending
against the City’s claim for declaratory relief is neither wasted nor duplicative. Here, the issues
raised by the City in its Petition are substantially preserved for determination under the Times’
counterclaim. There is no reason to believe that the Times incurred expenses for legal work that
will not be useful to the Times in the future course of this lawsuit.

The Times next argues that the City’s claims were unduly vexatious. More specifically,
the Times argues that the City’s claims were not justiciable—that is, not ripe for determination,
speculative, based on hypothetical facts and possible events that had not occurred, and not the
product of an actual controversy. The City contends that its claims were “not vexatious, but a
real attempt at obtaining an anticipatory declaratory judgment to resolve a dispute that that [sic]
was positioned to take place had the City Manager [Michael Nagy] remained with the City.”
The City also argues that an evidentiary hearing should be conducted to resolve the question of
whether the City’s claims were justiciable, when this lawsuit was filed. 1 CONCLUDE, for the
limited purpose of resolving the City’s pending C.R.C.P. 41 motion, that the City’s claims were
not so vexatious as to require assessment of attorney fees as a condition of dismissal. In the first
place, this case was commenced by the City shortly after the Times made a request, under



CORA, for disclosure of documents. Secondly, the reasons stated by the City in support of its
motion to dismiss did not arise until sometime after the Times filed its answer and counterclaim.

The conclusions expressed in this Order should not be interpreted to constitute a
determination of the merits of the Times’ counterclaim for attorney fees and costs. The Times’
counterclaim has not been adjudicated. There are unresolved issues as to whether the Times is
entitled to be awarded its attorney fees (including fees incurred before entry of this Order) under
C.R.S. 13-17-101, et seq., or C.R.S. 24-72-204(5). The standards applicable to those statutes
differ substantially from the standards applicable to C.R.C.P. 41(a)(2).

IV. CONCLUSION
THE COURT ORDERS: The City’s Motion to Dismiss its Petition for Declaratory
Relief Without Prejudice is hereby GRANTED. The City shall not be required to pay the Times’
attorney fees and costs as a condition of this dismissal. The Times’ counterclaim remains

pending for adjudication at the trial scheduled for September 15-17, 2008.

Entered in Chambers on April 8, 2008.

BY THE COURT




